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QUESTION PRESENTED 

In the opinion of appellee the question presented is 
whether the consecutive sentence imposed by the District 
Court in Criminal Case No. 73337 is improper or too indefi¬ 
nite (1) because the court made the sentence begin upon 
expiration of the sentence it had imposed in an earlier ease 
in which appellant had taken an appeal and had elected 
not to begin serving his sentence pending the appeal, or 
(2) because it merely referred to the sentence in the earlier 
case as the “sentence imposed in Criminal Case No. 73336 
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In Criminal Case No. 73337, the District Court Properly Im¬ 
posed a Sentence Consecutive to That Which It Had Pre¬ 
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Uniteb States Court of Appeals* 

FOB THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,840 

Tyree Holloway, appellant 


United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


counterstatement of the case 

In July of 1944 in Criminal Case No. 73336 Tyree Hollo¬ 
way was tried and convicted in the District Court of having 
in February of that year raped one Betty Doris Wash¬ 
ington. He was sentenced to imprisonment for a term of 
5 to 15 years, and ordered committed to the custody of the 
Attorney General. He took an appeal and the judgment of 
conviction was affirmed by this Court in February of 1^45. 
Holloway v. United States, 80 U.S. App. D.C. 3, 148 F. 2d 
665 (No. 8822). 

In October of 1944 in Criminal Case No. 73337 Hollovmy 
was tried and convicted in the District Court of having in 
February of that year assaulted one Lucille Mitchell with 


(1) 
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intent to rape her (J.A. 11). He was sentenced to im¬ 
prisonment for a term of 

Two and One-half (2%) years, to Seven and One-half 
{TV 2 ) years, said sentence to take effect at the expira¬ 
tion of sentence imposed in Criminal Case No. 73336, 

and ordered committed to the custody of the Attorney Gen¬ 
eral (J.A. 11). 

In April of 1949 Holloway filed a “motion to correct 
illegal sentence” pursuant to 28 U.S.C. Supp. II 2255. In 
the motion he contended that the District Court did not 
have authority to make the sentence imposed in Criminal 
Case No. 73337 begin to run upon the expiration of the sen¬ 
tence which had been imposed in Criminal Case No. 73336 
because, when sentence was imposed in the former, he had 
taken an appeal in the latter and had elected not to begin 
service of the sentence in the latter pending the appeal 
(J.A. 12-19). After argument, this motion was denied (J.A. 
20). Holloway now appeals from the order of the District 
Court denying that motion. 

STATUTES INVOLVED 

D. C. Code (1940 ed.) § 22-2801 provides: 

Whoever has carnal knowledge of a female forcibly 
and against her will, or carnally knows and abuses a 
female child under sixteen years of age, shall be im¬ 
prisoned for not more than thirty years: Provided, 
That in any case of rape the jury may add to their 
verdict, if it be guilty, the words “with the death 
penalty,” in which case the punishment shall be death 
by electrocution: Provided further, That if the jury 
fail to agree as to the punishment the verdict of guilty 
shall be received and the punishment shall be imprison¬ 
ment as provided in this section. (Mar. 3, 1901, 31 
Stat. 1322, ch. 854, §808; Apr. 19, 1920, 41 Stat. 567, 
ch. 153, §808; Jan. 30, 1925, 43 Stat. 798, ch. 115, 
§ 1 .) 

D. C. Code (1940 ed.) § 22-501 provides: 

Every person convicted of any assault with intent 
to kill or to commit rape, or to commit robbery, or 
mingling poison with food, drink, or medicine with in- 
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tent to kill, or wilfully poisoning any well, spring, or 
cistern of water, shall be sentenced to imprisonment 
for not more than fifteen years. (Mar. 3,1901, 31 Stat. 
1321, ch. 854, § 803.) 

D. C. Code (1940 ed.) § 24-203 provides: 

In imposing sentence on a person convicted ih the 
District of Columbia of a felony, the justice or jhdge 
of the court imposing such sentence shall sentence the 
person for a maximum period not exceeding the Maxi¬ 
mum fixed by law, and for a minimum period not ex¬ 
ceeding one-third of the maximum sentence imposed, 
and any person so convicted and sentenced may be re¬ 
leased on parole as herein provided at any time hfter 
having served the minimum sentence. Where the ihaxi- 
mum sentence imposed is life imprisonment, a minimum 
sentence shall be imposed which shall not exceed fifteen 
years’ imprisonment. Nothing in sections 24-201 to 
24-210 shall abrogate the power of the justice or judge to 
sentence the convicted prisoner to the death penalty 
as now [June 6,1940] or hereafter may be provided by 
law. (July 15, 1932, 47 Stat. 697, ch. 492, § 3; Juijie 6, 
1940, 54 Stat. —, ch. 254, § 2(a).) 

28 U.S.C. Supp. II 2255 provides: 

A prisoner in custody under sentence of a court of 
the United States claiming the right to be released ppon 
the ground that the sentence was imposed in violation 
of the Constitution or laws of the United States^ or 
that the court was without jurisdiction to impose Such 
sentence, or that the sentence was in excess of the mhxi- 
mum authorized by law, or is otherwise subject to col¬ 
lateral attack, may move the court which imposed the 
sentence to vacate, set aside, or correct the sentence. 

A motion for such relief may be made at any time. 

Unless the motions and the files and records of the 
case conclusively show that the prisoner is entitled to 
no relief, the court shall cause notice thereof to be 
served upon the United States attorney, grant a prompt 
hearing thereon, determine the issues and make find¬ 
ings of fact and conclusions of law with respect thereto. 
If the court finds that the judgment was rendered with¬ 
out jurisdiction, or that the sentence imposed was hot 
authorized by law or otherwise open to collateral 
attack, or that there has been such a denial or infringe- 
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ment of the constitutional rights of the prisoner as to 
render the judgment vulnerable to collateral attack, 
the court shall vacate and set the judgment aside and 
shall discharge the prisoner or resentence him or grant 
a new trial or correct the sentence as may appear 
appropriate. 

A court may entertain and determine such motion 
without requiring the production of the prisoner at 
the hearing. 

The sentencing court shall not be required to enter¬ 
tain a second or successive motion for similar relief 
on behalf of the same prisoner. 

An appeal may be taken to the court of appeals from 
the order entered on the motion as from a final judg¬ 
ment on application for a writ of habeas corpus. 

An application for a writ of habeas corpus in behalf 
of a prisoner who is authorized to apply for relief by 
motion pursuant to this section, shall not be enter¬ 
tained if it appears that the applicant has failed to 
apply for relief, by motion, to the court which sentenced 
him, or that such court has denied him relief, unless it 
also appears that the remedy by motion is inadequate 
or ineffective to test the legality of his detention. 
(June 25, 1948, ch. 646, § 1, 62 Stat. 967, eff. Sept. 1, 
1948.) 

SUMMARY OF ARGUMENT 

It is clear that the crimes of which appellant was con¬ 
victed—raping one woman and assaulting another with 
intent to rape her—are separate offenses for which consecu¬ 
tive sentences are appropriate; that the sentence imposed 
for each crime was well within the maximum authorized 
by statute; and that the trial court intended the sentences 
to be consecutive. 

However, appellant contends that the sentence imposed 
in Criminal Case No. 73337 was improper and too indefinite 
because (1) it was to begin in the future, upon the expiration 
of the sentence in a previous case in which appellant had 
taken an appeal and had elected not to begin serving his 
sentence pending the appeal, and (2) it merely referred to 
the sentence in the previous case as “sentence imposed in 
Criminal Case No. 73336”. 

The Supreme Court has held that the standard for federal 
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sentences is not an absolute certainty but a “fair certainty’’ 
which excludes any serious misapprehensions by those who 
must execute them. 

Later sentences made consecutive to earlier indetermi¬ 
nate sentences always begin in the future and are to a 
certain extent indefinite. The propriety of such sentences, 
however, is well established. Appellant’s sentence in 
Criminal Case No. 73337 is no different because it was tnade 
consecutive to his sentence in Criminal Case No. 73336 
while execution of that sentence was stayed pending an ap¬ 
peal. By electing not to begin service of his sentence in 
Criminal Case No. 73336 pending the appeal, appellant 
merely directly suspended execution of that sentence and 
indirectly suspended execution of his later sentence in 
Criminal Case No. 73337. There was no permanent, or 
possibly permanent, suspension of execution of his sentence 
in Criminal Case No. 73337. 

Although some states may have adopted a different rule, 
the federal courts, following the “fair certainty” standard 
laid down by the Supreme Court, have held that a federal 
sentence made consecutive to another sentence in an earlier 


case in the same court is sufficiently definite if it m 
identifies the earlier case by its case number. 



The sentence imposed in Criminal Case No. 73337 wai not, 


therefore, improper or too indefinite. 

ARGUMENT 

In Criminal Case No. 73337, the District Court Properly 
Imposed a Sentence Consecutive to That Which It Had 
Previously Imposed in Criminal Case No. 73336 

It is not questioned that the crimes of which appellant 
was convicted—raping one woman and assaulting another 
with intent to rape her—are separate offenses for which 
consecutive sentences are appropriate. Moreover, the sen¬ 
tence imposed for each crime is well within the maximum 
authorized by statute for such crime. D. C. Code (194D ed.) 
§§ 22-2801, 22-501. Nor is there any doubt that the trial court 
intended the sentences to be consecutive. Appellant con¬ 
tends, however, that the sentence imposed in Criminal Case 
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No. 73337 is improper or too indefinite because (1) it was 
made to begin in the future, upon expiration of the sentence 
imposed in an earlier case and stayed by an appeal, and (2) 
the court merely referred to its sentence in the earlier case 
as the “sentence imposed in Criminal Case No. 73336”. 
On the basis of these contentions, appellant concludes that 
the sentences should be construed as concurrent rather than 
consecutive. (Br. 2.) 

The rule as to the required certainty of criminal sentences 
in the federal courts has been stated by the Supreme Court 
in United States v. Daugherty, 269 U.S. 360, 363, as follows: 

Sentences in criminal cases should reveal with fair 
certainty the intent of the court and exclude any serious 
misapprehensions by those who must execute them. 
The elimination of every possible doubt cannot be 
demanded. 

The sentence imposed in Criminal Case No. 73337 is not 
improper because it was to begin in the future. In both 
Criminal Case No. 73336 and Criminal Case No. 73337, the 
District Court imposed indeterminate sentences pursuant 
to D. C. Code (1940 ed.) §24-203. When a later sentence 
is made consecutive to an earlier indeterminate sentence, 
the time when the earlier sentence will terminate and the 
later sentence begin is always in the future and to a certain 
extent indefinite. However, it is well settled that sentences 
made consecutive to earlier indeterminate sentences meet 
the “fair certainty” test of the Dcmgherty case, supra, and 
are entirely proper. Watson v. United States, 84 U.S. App. 
D.C. 86, 174 F. 2d 253; Brosius v. Botkin, 72 App. D.C. 279, 
114 P. 2d 22. In such cases the later sentences are suf¬ 
ficiently definite so long as they are to begin immediately 
upon the termination of the earlier sentences, although the 
exact period during which execution of the later sentences 
will be suspended is not known. There is no sound basis in 
principle for distinguishing these cases from one like that at 
bar where a consecutive sentence is imposed in the later 
case and execution of the earlier sentence is suspended be¬ 
cause it is on appeal and the defendant has elected not to 
begin to serve it pending the appeal. It is by his own elec- 
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tion that the defendant directly suspends execution of the 
earlier sentence and indirectly suspends execution of the 
later sentence. It is submitted that in such a case the later 
consecutive sentence is still sufficiently definite since ::t is 
still to begin immediately upon the expiration of the earlier 
sentence. 1 Of course, it is well established that execution 
of the later consecutive sentence is not suspended at all if 
the conviction in the earlier case is reversed on appeal. The 
two cases cited by appellant (Br. 6-7) are easily distin¬ 
guished from the case at bar. In Ex Parte United States, 
242 U.S. 27, the Supreme Court merely held that the District 
Court could not permanently suspend execution of a sen¬ 
tence “during the good behaviour of the defendant”. 2 In 
Millard v. United States, 148 F. 2d 154 (C.A. 5), cert. den. 
325 U.S. 885, the Fifth Circuit Court of Appeals held a fcon- 


secutive sentence too indefinite because it was made to begin 
upon termination of imprisonment for nonpayment of fi^ies, 
which the court pointed out was a purely fortuitous evlent. 


In these cases, it was not certain that with the passage of 


1 In such a situation 18 U.S.C. Supp. II 3568 is not applicable. 
It provides: 

The sentence of imprisonment of any person convicted of an 
offense in a court of the United States shall commence to run 
from the date on which such person is received at the peniten¬ 
tiary, reformatory, or jail for service of said sentence. 

If any such person shall be committed to a jail or other place 
of detention to wait transportation to the place at which his 
sentence is to be served, his sentence shall commence to run 
from the date on which he is received at such jail or other place 
of detention. 

No sentence shall prescribe any other method of computing 
the term. 

The law is settled that such a provision, formerly contained ir 18 
U.S.C. 709(a), does not prohibit consecutive sentences. Buie v. 
King, 137 F. 2d 495, 500 (C.A. 8), cert. den. 317 U.S. 689, rehearing 
den. 319 U.S. 780; Brown v. Johnston, 91 F. 2d 370, 372 (C.A. 9), 
cert. den. 302 U.S. 728; United States v. Sposato, 73 F. 2d 186 
(C.A. 2); United States v. Solomon, 70 F. 2d 834 (C.A. 2). 

2 This case was decided prior to provision for probation in the 
District Courts generally. See Roberts v. United States, 320 U.S. 
264, 266. We assume arguendo that but for the present federal 
probation provisions, the case would be decided in the same manner 
today. 
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time, the sentences in question would ever begin, a situation 
quite unlike that in the case at bar. 

The consecutive sentence imposed in Criminal Case No. 
73337 is not too indefinite because it was made to begin 
(< upon the expiration of sentence imposed in Criminal Case 
No. 73336”. In this appeal, it is contended on behalf of 
appellant for the first time (Br. 3-6) that the sentence in 
Criminal Case No. 73337 is too indefinite because the court 
merely refers to its sentence in the earlier case as the “sen¬ 
tence imposed in Criminal Case No. 73336”. Although 
some states may have adopted a different rule, the federal 
courts in following the “fair certainty” test of the Daugh¬ 
erty case, supra, have held that a federal sentence made 
consecutive to another sentence in an earlier case in the 
same court is sufficiently definite if it merely identifies the 
earlier case by case number. Ziebart v. Hunter, 177 F. 2d 
847 (C.A. 10)3; Brown v. Johnson, 91 F. 2d 370 (C.A. 9), 
cert. den. 302 U. S. 72S; cf. In re Fry, 3 Mackey (14 D.C.) 
135. Such sentences by the United States District Court 
for the District of Columbia have frequently been im¬ 
plicitly sanctioned by this Court. See, for example, Roberts 
v. United States, — U.S. App. D.C.—, Nos. 10,535-10,539, 
decided April 5, 1951; Watson v. United States, supra. 

The sentence imposed in Criminal Case No. 73337 pro¬ 
vides for the commitment of the defendant to the custody of 
the Attorney General for the period of 

Two and One-half (2 */>) years, to Seven and One-half 
(IV 2 ) years, said sentence to take effect at the expira¬ 
tion of sentence imposed in Criminal Case No. 73336. 

It is clear, we submit, that this sentence, in accordance with 
the rule of the Daugherty case, supra, reveals with fair 
certainty the intent of the court and excludes any serious 
misapprehensions by those who must execute it. 3 Cer- 

3 Appellant’s counsel has called the Court’s attention (Br. 7) to 
a statement by appellant that by direction of the Attorney General 
appellant has been ordered to serve the sentence in Criminal Case 
No. 73337 prior to that in Criminal Case No. 73336. The record 
of the proceedings in the court below is devoid of any such state- 









tainly, by his motion filed in proper person in the District 
Court, appellant has demonstrated that both the reference 
to Criminal Case No. 73336 and the fact that the trial court 
intended the sentences to be concurrent are clear to hifn. Ac¬ 
cordingly, the sentence is not improper or too indefinite. 4 


ment and the Bureau of Prisons advises that the statement itself is 
equally devoid of truth. We are informed, however, that in ac¬ 
cordance with 18 U.S.C. Supp. II 4161, the aggregate of appellant’s 
consecutive sentences is being used to determine his good time 
deductions, a fact obviously advantageous to appellant. 

4 Even if the sentence imposed in Criminal Case No. 73337 were 
illegal or too indefinite, it should not be vacated or construed as 
concurrent with the sentence imposed in Criminal Case No. [73336. 
The District Court rather should be given an opportunity to qorrect 
its sentence or make it more definite. “The Constitution dobs not 
require that sentencing should be a game in which a wrong move 
by the judge means immunity for the prisoner,” and accordingly 
the trial court may properly correct an illegal sentence which it has 
imposed. Bozza v. United States, 330 U.S. 160, 167; King v. United 
States, 69 App. D.C. 10, 98 F. 2d 291, 296. Furthermore, as 
previously mentioned, it is clear that in the case at bar the trial 
court intended to impose a consecutive sentence. Where the intent 
of the trial court to make the later sentence consecutive to an earlier 
sentence is clearly and expressly indicated, the courts have held 
that it must be treated as consecutive. McNealey v. Johnston, 
100 F. 2d 280, 282 (C.A. 9); Van Gorder v. Johnston, 82 F. 2ji 729 
(C.A. 9); Phillips v. Biddle, 15 F. 2d 40 (C.A. 8), cert. den. 274 U.S. 
735; Bailey v. United States, 12 F. 2d 706 (C.A. 8); Fredericks v. 
Snook, 8 F. 2d 966 (C.A. 5). Accordingly, if the sentence imposed 
in Criminal Case No. 73337 were illegal or too indefinite, the imost 
appellant could expect would be a correction or more definite state¬ 
ment of that sentence. The sentence would still be consecutive, 
with at most a possible deduction of the 4 or 5 months’ period ^rom 
imposition of the sentence in Criminal Case No. 73337 to appel¬ 
lant’s commitment to serve his sentence in Criminal Case No. 73336. 


CONCLUSION 


Wherefore, it is respectfully submitted that the order 
of the District Court should be affirmed. 

George Morris Fay, 
United States Attorney. 
Joseph M. Howard, 

Joseph F. Goetten, 
Assistant United States Attorney Jj. 
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APPENDIX 

1 Filed in Open Court February 21, 1944, Charles E. 

Stewart, Clerk 

G. J. No. Orig. Criminal No. 73337 Rape 

District Court of the United States for the District of 

Columbia 

Holding a Criminal Term 

District of Columbia, ss: January Term, A.D. 1944. 

The Grand Jurors of the United States of America, in and 
for the District of Columbia aforesaid, upon their oath, do 
present: 

That one Tyree Holloway, on, to wit, the twelfth da?r of 
February, 1944, and at the District of Columbia aforesaid, 
with force and arms, in and upon one Lucille Mitchell, then 
and there being, feloniously and wilfully did make an as¬ 
sault, and her, the said Lucille Mitchell then and there 
forcibly and against her will feloniously and wilfully~did 
ravish and carnally know, and other wrongs and injuries to 
the said Lucille Mitchell then and there did, to the great 
damage of the said Lucille Mitchell; against the form of the 
statute in such case made and provided, and against the 
peace and government of the said United States. 

John W. Fihelly, 

Assistant Attorney of the United States 

in and for the District of Columbia. 

A True Bill: 

Edgar F. McIntire, 

Foreman. 

2 In the District Court of the United States for the 

District of Columbia 

Friday, February 25, 1944 
The Court resumes its session pursuant to adjournment: 

Mr. Justice McGuire presiding. 

##***•• 

No. 73337 Indicted for Rape 

United States vs. Tyree Holloway ~~ 

Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superin¬ 
tendent of the Washington Asylum and Jail; whereupon 
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the defendant being arraigned upon the indictment, the said 
indictment having been read, pleads not guilty thereto, and 
for trial puts himself upon the country and the Attorney 
of the United States doth the like. 

• •••••• 


3 Judgment and Commitment 

District Court of the United States for the District of 

Columbia 

No. 73337 Criminal Indictment in One count for Rape 
United States vs. Tyree Holloway 

On this 27th day of October, A.D., 1944, came the United 
States Attorney, and the defendant Tyree Holloway ap¬ 
pearing in proper person, and by counsel, R. I. Miller, 
Esquire; and, 

The defendant having been convicted on a verdict of 
guilty of the offense charged in the indictment in the above- 
entitled cause, to wit: 

Assault with Intent to Commit Rape and the defendant 
having been now asked whether he has anything to say why 
judgment should not be pronounced against him, and no 
sufficient cause to the contrary being shown or appearing to 
the Court, It Is by the Court 

Ordered and adjudged that the defendant, having been 
found guilty of said offenses, is hereby committed to the 
custody of the Attorney General or his authorized repre¬ 
sentative for imprisonment for the period of 

Two and One-half (2 1 / 4) years, to Seven and One-half 
( 71 / 2 ) years, said sentence to take effect at the expiration 
of sentence imposed in Criminal Case No. 73336. 

It is further ordered that the Clerk deliver a certified copy 
of this judgment and commitment to the United States 
Marshal or other qualified officer and that the same shall 
serve as the commitment herein. 

(Signed) Jas. W. Morris, 

United States District Judge. 

• ••••*• 


1 


1 




< 


\ 

1 

t 


x 


-< 

1 I 


+■ 


1 


A 

-« 


.1 



15 


5 Filed April 5,1949, Harry M. Hull, Clerk 

In the District Court of the United States for the 

District of Columbia 

Washington, D. C. 

Tyree Holloway, Petitioner, 
vs. 

The United States of America, et. al., jRespondents 

Motion to Correct Illegal Sentence Under Crim. Docket 

No. 73,337 

6 J urisdiction 

Since September 1,1948, the procedure for a federal pris¬ 
oner to pursue to have a sentence imposed in violatior. of 
the Constitution and Laws of the United States, has been 
established by act of congress, Section, 2255 of the new 
Federal Judicial Code, effective September 1, 1948, pro¬ 
vides : 

“A prisoner in custody under sentence of a court of 
the United States claiming the right to be released upon 
the ground that the sentence was imposed in violation 
of the Constitution or laws of the United States, or that 
the court was without jurisdiction to impose such sen¬ 
tence, to vacate, set aside or correct the sentence. A 
motion for such relief may be made at any time, unless 
the motion and the files and records of the case con¬ 
clusively show that the prisoner is entitled to relief the 
court shall cause notice thereof to be served upon the 
United States Attorney, grant a prompt hearing 
thereon, determine the issues and make findings of 
fact and conclusions of law with respect thereto. If the 
court finds that the judgment was rendered without 
jurisdiction or that the sentence imposed was not au¬ 
thorized by law or otherwise open to collateral attack, 
or that there has been such a denial or infringement of 
the constitutional right of the prisoner as to render the 
judgment vulnerable to collateral attack, the court shall 
discharge the prisoner or resentence him or grant a new 
trial or correct the sentence as may appear appro¬ 
priate.’ ’ 

“A court may entertain and determine such motion 
without requiring the production of the prisoner at 
the hearing.” 
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“The sentencing court shall not be required to enter¬ 
tain a second or successive motion for similar relief on 
behalf of same prisoner.” 

“An appeal may be taken to the Court of Appeals 
from order entered on the motion as from a final judg¬ 
ment or application for a writ of habeas corpus.” 

7 Summary of Facts Involving Petitioner’s Action 

On the 27th day of October, 1944, the petitioner was sen¬ 
tenced to serve 2 y 2 to 7 1 / 1 > years for Assault With the In¬ 
tent to Commit Pape, and such sentence is to begin after the 
expiration of a previous offense in another conviction, tried 
by another judge. 

Questions Involved 

1. The petitioner states that he has been committed to 
prison illegally, because Hon. Justice James W. Morris, did 
not have the. authority to hold the sentence that he imposed 
upon the petitioner, Tvree Holloway, in abeyance. There is 
no act or law which gives any federal judge the authority. 

2 . The petitioner states that when Judge James W. 
Morris, imposed 2 1 /*> to 7 */> years upon him and making such 
sentence run consecutive, he had violated the petitioner’s 
constitutional rights by, place such petitioner under cruel 
and unusual punishment, because such sentence has jeopard¬ 
ized the petitioner’s freedom. 

8 Motion 

And now T this day of-of- 1949, comes the peti¬ 

tioner and moves the honorable court to correct the sen¬ 
tence imposed upon the petitioner, Tyree Holloway, under 
Criminal Docket, 73,337. Under which authority the said 
jurisdiction wras assumed and petitioner was sentenced to 
2Y> to 7 1 /* years term of imprisonment for a purported of¬ 
fense of knowdngly and wfith criminal design committed an 
alleged rape upon one Lucile Mitchell on the 12th day of 
February, 1944, as alleged in criminal docket 73,337 upon 
which the sentence imposed is incorrect. The petitioner 
now asks the honorable court to show legal and just cause 
within ten days as to w’hy such sentence should not be cor¬ 
rected. The judgment and commitment is grounded not¬ 
withstanding that the term of court has now elapsed for the 
following reasons and authorities to wit: 

Count One 

The petitioner Tyree Holloway, alleges that the sentence 
imposed upon him by Judge James W. Morris, under Crim- 
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inal Docket No. 73,337, is incorrect, because Judge Morris 
stated that his sentence is to begin after the petitioner had 
finished serving the sentence on a previous conviction in 
another court. 

Count Two 

The petitioner Tyree Holloway, alleges that the sentence 
imposed upon him by Judge James W. Morris, under Crir|i- 
inal Docket No. 73,337, is incorrect, because at the time 
Judge Morris imposed sentence upon him, that his previous 
conviction was on appeal and the petitioner elected not to 
serve and therefore he had not began serving time on the 
previous conviction. Therefore Judge Morris had no 
9 authority to hold the sentence that he imposed upon 
the petitioner in abeyance. 

Final Conclusions 

The exclusion complained of by petitioner, is supported 
by the weight of the evidence, and operated toward depriv¬ 
ing petitioner of his constitutional rights. 


Wherefore petitioner respectfully prays that this motion 
be allowed, and competent counsel be appointed to defend 
the petitioner. 


Respectfully submitted, 


Tyree Holloway, 

Petitioner. 


10 In the District Court of the United States for the 

District of Columbia 

Washington, D. C. 

Tyree Holloway, Petitioner 


The United States of America, et al., Respondents. 

Brief Pertaining to Petitioner’s Motion Under Criminal 

Docket 73,337 

11 Jurisdiction 

The petitioner, Tyree Holloway, was arrested in the Dis¬ 
trict of Columbia on the 12th day of February, 1944, for an 
offense of an alleged rape, that was suppose to have been 
committed upon one Lucile Mitchell, who resided at 204 L 
St., N.W 7 . Washington, D.C. 
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On October 27th, 1944, the petitioner was given a sentence 
of 2M> to 7 1 / 4 years by Judge James W. Morris, and such 
sentence is to begin after the previous conviction. 

Evidence 

The petitioner states that his commitment, which is in 
the possession of Mr. Harry M. Hull, clerk of the District 
Court of the United States for the District of Columbia. 
Such commitment shows that the sentence imposed under 
Criminal Docket, 73,337, is to begin after the expiration of 
a previous conviction. 

12 Argument 

Part One 

Previous Conviction and Latter Conviction 

On the 21st day of July, 1944, the petitioner Tyree Hollo¬ 
way, was sentenced to serve from 5 to 15 years for rape and 
such sentence was imposed upon the petitioner by Judge 
Jennings Bailey of the District Court of the United States 
for the District of Columbia, and immediately after such 
sentence was imposed upon the petitioner, the petitioner 
filed a notice of appeal in the District Court of the United 
States, for the District of Columbia, and at the time of filing 
such notice of appeal, he elected not to begin service of his 
sentence until the appeal was determined. 

The Supreme Court ruled that an appeal from a judgment 
of conviction stays the execution of the judgment unless 
defendant so electing of no substantive right granted him 
by federal statute providing that if sentenced person is 
committed to a jail or other place of detention to await 
transportation to the institution at which sentence is to be 
served, sentence of imprisonment commences to run from 
date on which person is received at place of detention. See: 
“Rules In Criminal Cases After Verdict,” rule 5, 18, 
U.S.C.A. following section 688, 18. USCA § 709a. 

From July 21, 1944, time of conviction, until March 5, 
1945, the petitioner was not serving time on Criminal Case 
73,336 (£), and while confined in the District Jail, he was 
same as a person, waiting for trial. 

Rule 4 of the Rules of Practice and Procedure, 18, USCA, 
following Section 688, 292, U.S. 663, 54 S. Ct. XXXVIII, 
promulgated by the Supreme Court on May 17, 1934, pro¬ 
vides that an appeal from a judgment, unless the defendant 
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pending his appeal shall elect to enter upon the service' of 
his sentence. It follows therefore that the execution 
13 of the sentence was stayed by the appeal, unless 
petitioner elected to enter upon its service prior to 
the disposition of the appeal. 

This part of the petitioner’s argument, is to prove that he 
had no sentence and such facts in the argument are sus¬ 
tained by court records. 

Part II 

Latter Conviction 

In the first part of the petitioner’s argument, he has ex¬ 
plained to you that the execution of the judgment unaer 
Criminal Docket, 73,336, being put off until the final deter¬ 
mination of the appeal, on such case, because he elected uot 
to begin service on such judgment. 

Petitioner maintains that such sentence is unconstitu¬ 
tional, petitioner referring to Criminal Docket 73,337, is 
unconstitutional, and that the trial court is and was without 
statutory or constitutional authority to impose such con¬ 
secutive sentence, and to suspend the execution of the judg¬ 
ment as it did in this case. A power not specifically given 
by Congress or the Constitution of the United States ddes 
not exist, that which the law does not specifically authorize, 
as the sentence complained of herein, is prohibited. 

On October 27, 1944, when Judge James W. Morris, im¬ 
posed the 2 2 /> to 7 2 /> years sentence upon the petitioner, 
which is to begin after the expiration of a previous convic¬ 
tion in another court. Such petitioner was not serving sen¬ 
tence on previous conviction, therefore, Judge Morris, could 
not run his sentence consecutively. The following citation 
controls both parts of this argument and sustains the facts 
contained in the latter part of said argument. 

See: Rules In Criminal Cases After Verdict, Rule 5, 
Title 18. U.S.C.A. $ 799a and Baker v. Hunter 142 F. 2d. 
615. See Baker v. Hunter which reads as follows: 

14 “Where on conviction of a federal offense, defendant 
appealed and elected to remain in jail pending ap¬ 
peal instead of beginning sentence in federal prison, he 
w T as not awaiting transportation to federal prison within 
statute providing that in such cases sentence shall run 
from date on which person is received in place of deten¬ 
tion, and time defendant remained in county jail pending 
disposition of his appeal could not be applied to servi ce 
of sentence.” 
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At the time Judge Morris imposed such sentence upon the 
petitioner, Judge Morris could not run such sentence con¬ 
secutive because there was no previous sentence, for such 
judge, to begin his sentence after expiration of a previous 
sentence, because at such time, his previous case was on ap¬ 
peal and according to the “Rules of Practice and Procedure, 
18 U.S.C.A. and Rules In Criminal Cases After Verdict, 
rule 5, 18, U.S.C. A. § 709a. The execution of judgment is 
stayed when any person elects not to begin service of any 
sentence imposed upon such person by any trial judge of 
any federal court, then the period of time the petitioner is 
waiting in jail for the determination of the appeal, those 
days do not count with his sentence after the affirmation of 
the appeal and such person has been transferred to prison. 

Therefore Judge Morris was 'without authority to hold 
his sentence upon the petitioner in abeyance. See the fol¬ 
lowing rulings and law’s made mandatory by the Supreme 
Court of the United States, Acts of Congress and the U. S. 
Constitution, such rulings reads as follows: 

“United States v. Patterson, 29 F. 775.’’ 

Mr. Justice Bradley sitting temporarily in the 3rd 
Circuit said with reference to consecutive sentences: 

“There is no statute (United States) authorizing it 
to he done.” 

Petitioner likewise calls to the court’s attention, the case 
of Hewitt v. United States, 8th Circuit, 110, F. L. 310 U.S. 
641, 60 S. Ct., 1089, 84 L. Ed. reversing in part, the District 

Court, the decision of the 8th Circuit, in said Hewitt 
15 case being thereafter affirmed by the Supreme Court, 

by denial of certiorari on petition of the government. 
The Hewitt case enunciates the principle that while there 
may be multiple counts for sentencing and charging pur¬ 
poses, sentence may by maximum penalty for only one 
count, but the offense could not be broken into parts or 
counts to total in excess of the maximum penalty provided 
for one offense. 

There is no statutory authority under the laws of the 
United States to give the court jurisdiction to suspend the 
execution of the judgment. 

In Morgan v. Devine, 237, U.S. 632, it is said: 

“It is the legislature, not the court which is to define 
a crime and order its punishment.” 
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United States v. Wiltlierger, 5, 76, 95, 5 L. Ed. 37, 4^. 

In Albrecht v. United States, 273, U.S., it is said: [ 

‘ ‘ There is nothing in the Constitution which prevents 
the Congress from punishing separately each step lead¬ 
ing to the transaction. But no where has Congress 
passed upon any statute, or given any authority by 
statute to suspend the execution of a sentence, or in 
effect to give cumulative sentences.” 

In Ex parte Meyers, 44 Mo. 297, 281, and St|te 
vs. Buck, 120 Mo. 479, 496, the law is plainly laid dojvn 
that without any statutory authority no judge in any 
cirminal case has jurisdiction to impose cumulative 
sentences.” 


Federal law is statutory only. There is no general or 
common law. All rights not specifically prohibited is not 
authority for its doing. That the law does specifically aju- 
thorize, is prohibited. There are inherent powders or im¬ 
plied powers in Federal Courts, a power not specifically 
given by congress or the Constitution of the United States 
does not exist. 

In case No. 73,337, Judge Morris has denied the petitioner, 
the rights and privileges due him, when said Judge Morris 
held his 2*4 to 7 1 / 4 year sentence in abeyance. Thfs 
16 statement can be verified by a recent opinion handed 
down by Judge Edward M. Curran of the District 
Court of the United States for the District of Columbia, i!n 
the case of John Memolo vs. the United States. 

During the week of February 10th, 1949, this is what hap¬ 
pened in the Memolo case. 

“Memolo was sentenced on June 19,1945, by Federal 
Judge William F. Smith of Newark, N. J., specially 
presiding here, to serve three years in jail after Mem 
olo’s conviction of income tax evasion charges. 

In March, 1947, he was sentenced by Federal Judg 
James Alger Fee of Portland Oregon, specially presid) 
ing at Harrisburg to serve two years in jail. 

Judge Fee, on Oct. 27, 1947, held that Memolo musj: 
serve the sentences consecutively and not concurrentlyf 
But on Aug. 25, 1948, Judge Edward M. Curran of th 
District Court of the United States for the District o 


Columbia held 
authority.” 


that Judge Fee’s order was without 
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Final Conclusion 

The facts and laws contained in this brief are true as far 
as the knowledge of the petitioner is concerned. The peti¬ 
tioner has given enough facts and laws to bring out his point 
of showing the court that the judgment under Crim. Docket 
73,337 is incorrect. 

Prayer 

Wherefore, your petitioner prays that this honorable 
court to issue the Motion to Correct Sentence imposed under 
criminal docket 73,337, usual form in such cases made and 
provided by law to the said ruling, Title 28, Section 2255 
and the respondents to show legal and just cause under oath, 
if any there be, why the sentence imposed under Crim. 
Docket, 73,337, should not be corrected. 

Respectfully submitted, 

Tyree Holloway, 

Petitioner. 
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17 Filed Dec. 6, —. Harry M. Hull, Clerk. 

United States District Court for the District of 

Columbia 

Criminal No. 73337 

Charge: Rape 
United States 
vs. 

Tyree Holloway, defendant 

On this 2nd day of December, 1949, came the attorney of 
the United States; the defendant in proper person and by 
his attorney, George E. C. Hayes, Esquire; whereupon the 
defendant’s motion to correct illegal sentence, coming on to 
be heard, after argument by counsel is by the Court denied. 

By direction of 

James W. Morris, 

Presiding Judge, Criminal Court # 5. 

Harry M. Hull, 

Clerk. 

By James N. Menendez, 

Deputy Clerk. 

Present: United States Attorney, By Robert Scott, As¬ 
sistant United States Attorney. 

0. H. Frost, Official Reporter. 
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